
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Jimmyts Backyard Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 &, 29 of the Tax Law

for  the  Per iod  3 /7 /72  -  I t /3O/76.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l l th day of Apri l ,  1980, he served the within not ice of Determinat ion by mai l
upon Jimmyts Backyard rnc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

J immyts Backyard Inc.
415  Ma in  S t .
Port Washington, Ny 11050

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That. deponent further says that the said the pet i t . ioner herein

known address of theand that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is

is the last

/
rt-":-\

Sworn to before me this

1 l th  day  o f  Apr i l ,  1980.



STATE OF NEI,{ YORK
STATE TAX COMMISS]ON

In the Matter of the pet i t ion

o f

Jimmy's Backyard Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa1es & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 / 7 / 7 2  -  t I / 3 0 1 7 6 .

Atr'FIDAVIT OF I"IAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

1lth day of Apri l ,  1980, he served the within not ice of Determinat ion by mai l
upon Nicholas Pal las the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  N icho l_as  pa l las
4 OlymPia Ln.
Stony  Brook ,  NY 11790

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representativeloJ-S\ petitioner. /

Sworn to before me this

1 l t h  d a y  o f  A p r i l ,  1 9 8 0 .

u.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 1 ,  1 9 8 0

Jimmy's Backyard Inc.
415 Main  St .
Port  ldashington, NY 11050

Gentlemen:

P1ease take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 113S & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
f rom the  da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Nicho las  PaI las
4 Olympia Ln.
Stony  Brook ,  NY 11790
Taxing Bureaurs Representat ive



S'IAf,E OF NEV{ YORK

STATE TA)( COIMISSICD{

In the }4atter of the Application :

of :

JIMIvIYTS BACKYARD, II{C. : DEIEFMI}ATICN

for Revision of a Detennination or for Refund :
of Sales and Use Tar<es under Articles 28 and
29 of the Ta< Law for the Period March L, l-972 :
through Novernber 30, 1976.

atrplicant, Jjfirq/rs Backyard, Inc. , 4L5 Majn Street, Port Wash:ingrton, Ner.l

York 11050, filed an application for revision of a determination or for

refund of sales and use taxes under Articles 28 and 29 of the Ta< Law for the

period lhrch I, L972 through Novernber 30, L976 (File No. 207831 .

A srn1l claims hearing was held before Arb.tn:r Johnson, Hearing Officer,

at the offices of ttre State Tax @nnission, T\,vo V'lbrld Tfade Center, New York,

New York, on l{ay 25, 1979 at 9:15 A.M. Applicant appeared by Nicholas Pal1as,

PA. The Audit Division appeared b1z Peter Crobty, Esq. (F"rank Levitt, Esq., of

cor:nsel).

Whetlpr ttre audit procedures erplolzed by the Audit Division jn an exanination

of appU-cantrs books and records were proper and the resultant findings of

additional taxable sales for the period l{arch L, 1972 through Ncnrenrber 30,

1976 were correct.

FII{D]NGS OF FACT

1. Gr Septernber 20, 1977, as ttre result of an audit, the Ardit Division

i-ssued a Notice of Deterrnination and Demantl for Pavnent of Sales and Use Taxes
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Due agajnst applicant, JiIrV's Backyard, Inc., for the period ltlarch L, L972

tJrrough Novenrber 30, L976 j:r the arprmt of $311755.13, plus penalty and interest

of $16,249.15, for a total of $48,004.28.

2. applicant o<ecuted a consent exbending the tiJre \^rtthjn wlr-ictt to

issue an assessnEnt of sales and use taxes for the period l4arch L, L972 through

Februarlz 28, L975, to June 20, L978.

3. applicant operated a restaurant and cocktail lor:nge located at 415

Majn Street iJr Port Washingtonr New York.

4. O'r audit, applicant's books and records revealed an overall marlarp

of 84 percent which ttre Audit Division crcnsidered inadequate ard therefore

perfonred ildividual nnrla:p tests for liquor, wj-ne, beer ard f@d. Itre Auctit

Division curputed trrurctr,ases for eactr sales category for tlre entire period.

The anpr,:nt of said pr:rchases r,vere reduced to reflecb. allcx,uances for liquor ard

food consuned by enployees.

Using liquor pr:rchases for the nrcnttr of lrlay, 1974, the Alrdit Division

conputed separate rnarkups on liquor to reflecE each of tte follouing ctnnges

in selling prices:

1) lo,rcr drjnk prices during thre day;
2) higher prices for drinks senred in tlre dining room;
3) ineeased prices for drinlcs on nights vften piano nmsic was provided.

An average of 2 or:nces of liquor per drink was used as a basis for

ccnputing the number of drjnks available for sale.

Based on gruest checks for the veek ending July 25, 1974, ttle Alrdit

Division determjned that 67 percent of applicantr s liquor pr-rrchases r,rere sold

in the dining rocrn and 33 percent at the bar. Liquor pr:rchases r''rere firrther

allocated in proportion to the percentage of sales nnde during ttre day, nights
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wittr mrsic and nights wittrout rmrsic. Ttre apSllicable lnarkup percentages \,\,ere

applied to saj-d pr:rctrases to a:rive at a weighted average rnarkup of 267 peroent

arrd audited liquor sales of $550,L24.0A.

The beer marlarp of 228 percent was ccrrputed in tlre sane rnanner as liquor

wittr ttre ocception tlrat it did not distingrish sales rnade on nights wittr or

wittrout, nmsic. Audited beer sales anourrted to $70,013.00.

Applicant sold wine by the bottle only. An analysis of wine purcJrases

for May, 1974 disclosed a rnarkup of 167 percent. Tfiis perentage was applied

to w"j-ne ptrrctrases and resulted in ar.rdited wine sales of $1031142.00.

Itre Audit Division also ccnputed a markup on food using aosts and nerru

prices in effect at tlre tine ttre audit was conducted. A la carte nenu itens

sho,red a markup of L2L percent and ccnplete djrurers 109 g:ercent. Conplete

dinners represented 75 trnrcent of total food sales and tlrerefore ttre weighted

average markup was ll2 percent wtr-ictr was applied to food pr:rctrases and resulted

in audited food sales of $1,885,560.00.

Cigar purchases of $11656.00 were nrarked W 35 percent to arrive at

audited cigar sales of $2 236.00.

Total audited sales fron liquor, beer, wine, food and cigars anpu:ted to

$2,6IL,075.00. Applicant retrnrEed sales of $2,150,37L.00 leaving additional

taxable sales of $4601704.00. Ttris anrrunt was adjusted to $44Lt984.00 to

reflect arr allcnnrance for free pronrtional neals. Ttre tax due on allegred

unretrnrted sales anpunted to $31,150.33. Use tan< dr:e of $604.80 was also

determined on ffu<ed assets for a total sales ta< deficienqf of $31,755.13.

5. Applicant crcnterded that tLre books and records reflect, its actual

sales and tLrerefore it was not appropriate for the Altdit Division to use

nnrkq> percentages to determine alplican!'s sales. In su;4nrt of ttris contention,
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applicant suhrlitted its sales journal for t}te nsrttr of April, 1975 to denpnstrate

its proedr:res for recording sales, applicarrt also subaritted general ledger

tobals of credit card receipts for the lears 1972 through 1976 wttich strlcstantiatly

agreed witLr palzrnents rnade by Anerican S<press and Dj::ers Cltlb.

TfE Alldit Division did not contest t}re accuracy of applicantrs books and

records with respecb to credit card reeipts ard lrent on to ocplain that

applicant's jnternal controls for cash transastions r,ver:e considered inaAequate

based on its obsenvations; therefore it was necessarlz to deterrnine sales by

usJng nnrkrp percerrtages.

6. Applicant also ccntended that the liquor rnrlarp ccnptrted by the

Andit Division was jncorrect in tlrat applicant uses 2 L/2 oonces of liquor in

drillcs; therefore ttre Division orzerstated tte nr,rnber of dri:rks available for

sale. Applicant did not disagree wlth the markups determjned by tte Atdit

Division on beer, wine and food. Although applicarrt did not take o<cepticn to

the food nrarhrp, it argued the gross profit percentage on food increased after

ttre Audit Division made an additionat ailoruance for personal cursurption of

food. The additional alloranne for personal oonsurqtion deeeased the food

purchases avaitable for sale, ttrus causing an jnsease jn the gross profit

percentage. (Horaever, thls had no effect on the food sales determined by the

Audit Division.)

7. applicant testified tttat it does not increase tlre price of drj:rks

vften piano music is provided.

CCNCTUSIONS OF LAIaI

A. That the Alrdit Division in its ar:dit of applicant's books and :eoords

follorrred generally accepted audit prooedr:res consistent wittl the nattrre of ttre
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business operation and the findings derived ttrerefrcm r,,ere zupported by wbstantial

evidence, with the exeption ttr,at applicant did not increase ttre price of

drj:rks on nights when piano music was provided; tlrerefore the overall liquor

markup of 267 percent is redued Eo 254 percent.

B. Ttrat the application of Jinmy's Backyard, Inc. is grarrted to tlrc

extsrt indicated in Conclusion of law "N'. Ttre Aldit Division is hereby

direcbed to rndify accordingly the Notice of Detennination and Dsnand for

Palznent of Sales and Use Taxes D.re issued Septenber 20, L977; and that' except

as so granted, the application is in all ottrer respects denied.

DNIED: Albany, New York

APR 1 1 1980

mK,*r
CUUMISSICNIER V


